W HAT is Constitutional Law in the United States. and how has it come to be what it is? Is it judge-made law or en acted law? Is the United States Constitution the document which was made by the drafters of the Constitution and its Amendments, or the document which has been made 1v the Supreme Court in interpreting what the drafters did and filling in the interstices left by the drafters? If our Federal Constitutional Law is in part or wholly judge-made law, what has been the nature of the judicial process? Has it been analytical, historical, or philosophical, or a combination of all three? Hlave the justices of the Supreme Court strictly adhered to precedents on the rule of stare decisis, or have they treated precedents as mere hypothetical conclusions to be abandoned later if proven false after the test of further experience? If prior decisions have been disregaided or overruled.-has it been because of a change in the personnel of the bench, or because of a change in the views of the justices, or because of a change in social conditions? Can our constitutional history be divided into different periods with distinct characteristics or has it been one long period? Has there been growth and development in our Constitutional Law, or merely change? Is our Constitutional Law better or worse today than it was in 1789?
These, among other, questions concerning our Constitutional a In order to economize on space and not to make this article unduly long, the statement of the facts of the cases has been omitted. Perhaps it is not too much to expect that those interested enough in this article to read it will be sufficiently familiar with Constitutional Law and the decisions of the United States Supreme Court, either to recall the specific operative facts in the various decisions referred to or have enough general background to supply them or to understand the discussion without them.-The Author.
Law and history, will occur to any student, teacher or practitioner who is interested in the work of our-Supreme Court. The only way to find a satisfactory answer to such questions is by an examination of the work of the Supreme Court as found in its published decisions. This study is an undertaking to make such an examination. In this article, however, no attempt will be made to examine all the decisions of the Supreme Court, because it is believed that such an attempt would be as unnecessary as it would be impossible. Only the conflicting but all the most important decisions' of this sort will be examined. Some of the questions could be answered by an examination of other than conflicting decisions and most of these are of cumulative importance.' Yet -most of the questions could not be answered by an examination of non-coiflicting decisions, and all of them can be answered by an examination of the coniflicting decisions. As conflicting decisions we shall include both cases in conflict 1;ecause a later Overrules an earlier, and cases in conflict -because their doctrines cannot be reconciled, or because a doctrine of one is qUalified or modified by another. We shall, therefore, undertake to study Some Conflicting Decisions of the United States Supreme Court.
With this end in view let us examine first, some decisions of the Supreme Court upon that provision of the United States Constitution which provides: "No state shall pass any law impairing the obligation of contracts." 2 In the case of Fletcher v. Peck.' in an opinion by John Marshall, the court decided that grants (executed contracts) are included within the protection of the Constitution, in spite of the fact that the Constitution forbids the impairment only of the obligation of contracts which is supposed to be executory; and in the Dartmouth College Case, 4 in another opinion written by John Marshall, the court held that a corporate charter of a charitable corporation is not only such a contract, rather than a mere law which can be repealed by subsequent legislation, 5 so that its See incidental references infra.
" Art. I, Sec. 10. 6 Cranch, 87 (1810). "4 Wheat. 518 (1819). -Cf. Wisconsin Co. v. Powers. 191 U. S. 379 (1903). obligation is impaired by a subsequent law of a state, but also that its obligation is impaired though the state passes its law in the exercise of the police power, or taxation, or eminent domain. At least this was the construction put upon the Dartmnouth College Case by the cases which immediately followed it. and these cases also uniformly accepted the proposition that its doctrine was applicable to all kinds of private business corporations!' Yet the courts have always held that private contracts between individuals are subject to the exercise of the power of eminent domain, the power of taxation, and the police power.7 The rule of the Dartmouth College Case, in protecting l)rivate corporations against political action for fifty years, had much to do with the extraordinary development of private corporations in the United States. It is said that the case has been cited more times as a judicial precedent than any other case ever decided by a court. It is probably the most celebrated of John 'Marshall's opinions.
Is the Dartmouth College Case still law or are there subsequent cases in conflict with it which either overrule it or modifv it ?
In the case of Charles River Bridge v. Warren Bridge s the Supreme Court limited the doctrine of the Dartnionih College Case by a rule of strict construction, so that if a charter was poorly drawn it did not amount to much, but the court did not directly overrule the Dartmouth College Case. The opinion in the Charles River Bridge case was written by Chief Justice Taney, after he had succeeded Chief Justice Marshall and after Justices Story and Thompson were the only two of the old court left. and it has been followed by many subsequent decisions.
"
Apparently the decision in the case of Charles River Bridqe v. Warren Bridge, rather than the decision in the Dartinouth College Case, met with general favor with the public, but the public evidently thought that Chief justice Taney's opinion had not given it sufficient protection. for it began. in constitutions and statutes, to limit still further the doctrine of the Dartmourh College Cave by forbidding the grant of irrevocable charters, and reserving the power to alter or repeal them: and the Supreme Court held that such limitations were valid on the theory that the" were a part of the obligation of the contract so that the repeal or alteration did not impair it, and consequently again indirectly modified the doctrine announced by Marshall. 0 Finally the Supreme Court in a long series of decisions gradually came to a position where it directly modified the doctrine announced by Marshall and his immediate successors. Dissenting judges had always contended that a state could not abrogate its sovereign powers of eminent domain, taxation, and police, and that the Dartmouth College Case should have so held."
In the eminent domain cases which came before the Supreme Court the doctrine of the dissenting judges prevailed and the court held that charters are subject to the exercise of this sovereign ppwer.
1 then as to public health, 1 4 then as to public safety,' and finally as to economic social interests.J 6 These cases did not overrule the Dartmouth College Case, at least so far as it held that a charter is a contract, but they did put important limitations upon its doctrine. However the Supreme Court has not applied its later doctrine to the regulation of the rates of public utilities although the It will probably be generally agreed today that the Dartmouth College Case was not correctly decided, and that it should have held either that a charter of a corporation is not a contract at all but a law or that it is a contract but subject to the exercise of the sovereign powers of police, taxation, and eminent domain. The latter view has become the modern view of the Supreme Court and the Dartmouth College Case has been corrected accordingly except as to taxation and rates. These exceptions are indefensible and doubtless in the course of time will be eliminated by the Supreme Court so as to harmonize the taxation and rate cases with the police power and eminent domain cases. But even now, while it would be incorrect to say that the Dartmouth College Case has been overruled, because it continues to be doctrine so far as type it made a charter of a corporation a contract, yet, it would not be accurate to say that it is still law, because it is no longer doctrine so far as it freed such contracts from the exercise of the police power and the power of eminent domain.
As a result of our study of the cases decided on the provision against impairing the obligation of contracts, we see that we have at the very outset both an illustration of judge-made laws by means of interpretation, and an illustration of a judicial precedent, which has been treated as a hypothetical conclusion to be abandoned later. In making this change the court invoked the philosophical or sociological process, but in this case a change in the personnel of the bench and changing social conditions had more to do with the change of the law than a change in -the views of the justices. The result has been in the line of progress.
Next, let us examine some of the cases upon the subject of our dual form of government.
It now seems to be agreed that the framers of our Constitution made a dual form of government one of the chief characteristics of our Constitution. This means that the Federal Government was neither a league of nations, nor a government in which the states were mere administrative units, but a federation of nations. The nation was sovereign within its sphere and the states were sovereign within their spheres. But the Constitution did not expressly say this. In fact neither the extreme federalists nor the extreme states rights men believed it. The question was not settled until it was settled by Chief Justice Marshall in his great opinions in the cases of McCullough v. Maryland 20 and Gibbons v. Ogden .21 In these cases he moved all doubt as to whether the Constitution was a constitution or a compact and yet did not destroy the supremacy of the states within their field of reserved powers. Thereby he made the Union a commonwealth of commonwealths, a nation of nations or states. This is another illustration, therefore, of judge-maae law. Marshall made this government a dual form of government through the analytical process by means of interpretation.
Have Marshall's decisions upon this question been followed as precedents, or treated as hypothetical conclusions?
Marshall himself tended perhaps to break down his own doctrine of a dual form of government by deciding in favor of the Federal Government whenever there was a question as to whether a power was a state or federal power. In the great case of Cohltens v. I'irinia, 2 2 by establishing the appellate jurisdiction of the Suprenie Court over the courts of the states, he practically made the state courts inferior courts in the federal system. In his original package (lecision 2" he further extended the power of the Federal Government at the expense of the states. His doctrine of the implied powers of the Federal Government 2 4 also inevitably tended in this same direction. With the change in the personnel of the bench which came after the appointment of Chief Justice Taney the states rights people expected to see Marshall's position in regard to our form of government overthrown in favor of the states, yet Taney never departed from the position that our government is a dual form of government, and he rendered a number of opinions which vindicated the supremacy of the Federal Government within its sphere.
'
The situation continued thus up to the time of the Civil War. After the Civil War the federalists, especially those with corporate interests, hoped, under the privileges and imnumities and due process clauses, to see overthrown in favor of the nation Marshall's position in regard to our dual form of government, but Justice Miller and the other majority members of the Supreme Court doomed them to disappointment in their decisions in the Slaughterhouse Cases 26 and the Civil Rights Cases.
27
At last, however, under a reconstituted court and the leadership of Justice Field, who had formerly been a dissenting justice, the Supreme Court began, and their successors have continued to enlarge the powers of the Federal Government at the expense of the states in a way to seriously threaten the doctrine that this is a dual form of government.. The Supreme Court extended the inhibition upon state action in the due process clause, not only to the protection of the negroes but also to the protection of natural persons, in matters of substance 28 as well as of legal procedure, stitution to prevent the absolute destruction of state sovereignty. These decisions have worked a profound change in the character of our dual form of government, if they have not entirely destroyed it. The states are certainly in the process of being reduced to the status of administrative units.
It is hard to believe, after reading such decisions as those referred to in the paragraph immediately preceding. that the decisions of John Marshall have been followed as precedents. The constitutional principles which he first announced as to our dual form of government have been modified and qualified and the sphere of the Federal Government has rapidly been enlarged at the expense of the states until now there is only one conclusion to which we can come and that is that the recent decisions of the Supreme Court upon this subject are in conflict with those of John Marshall. His decisions were only hypothetical conclusions and they have been abandoned. Whether or not the recent decisions are the better depends upon our political philosophy, but so far as the growth of federalism has kept step with the growth of business the writer is of the opinion that they are the better. It would seem, however, in this instance that an important factor in this constitutional change. or development, has been the personnel of the bench.
Next, we will consider some decisions of the Supreme Court on the so-called interstate commerce clause, which gives Congress the power "to regulafe commerce with foreign nations, and among the several states, and with the Indian tribes. ' 44 The case of Gibbons v. Ogden 45 is the one with which to begin for a starting point in the discussion of the commerce clause. In this case Webster made his greatest argument, and the decision in this case Beveridge says is Marshall's most important decision. It established in a liberal sense the power of the United States against the states over interstate commerce. It gave a definition of commerce, yet not one clear enough to prevent later conflicting decisions on the same question. It explained when commerce commenced and when it ceased to be interstate, yet not in such a way as to prevent later conflicting decisions on this question. It left open the question of who had the power to regulate " U. S. Co.ST., Art. I. Sec. 8. clause 3.
'" Supra note 21. interstate commerce. Whether or not the states had concurrent power to regulate it in the absence of federal action was not decided because on this question Congress had legislated. Whether after congressional action the states still had concurrent power of regulation so long as its legislation was not in conflict with federal legislation, or only an incidental power to affect interstate commerce in the exercise of the general police power, was left undecided, although there was a strong intimation that it was the latter. It did not decide whether or not a state could tax interstate commerce.
In Gibbons v. Ogden, Marshall said that commerce included both traffic and commercial intercourse and therefore navigation. Undoubtedly the better view would he that the power of Congress over interstate commerce is exclusive, and that where intrastate and interstate business are so interwoven that they cannot be separated that Congress may regulate both," but that the states have a general police power under which they may regulate interstate commerce incidentally so long as their statutes do not conflict with federal statutes upon the same subject. However, it cannot be said that this is vet federal law, because the earlier cases with reference to the concurrent power of the states have notbeen overruled. They still stand simply as conflicting cases.
As a proof of the conflict involved in these cases attention is was not an interference with interstate commerce though most of the coal is shipped out of the state, but in Pennsylvania v. West Virginia "-it held that the enforced withdrawal by West Virginia of natural gas produced therein for the benefit of local consumers " Supra note 65.
Supra note 68. ; Supra note 69. 260 U. S. 245 (1922) . ' 262 U. S. 553 (1923) .
is an "interference with interstate commerce . . . forbidden by the Constitution." And in Allen v. Pullman's Palace Car Co..76 the Supreme Court held that a tax of a definite sum levied on an interstate corporation for the privilege of doing intrastate business was not an interference with interstate business because the interstate catrier could discontinue its intrastate business, but in IVest. U. Tel. Co. v. Kansas 77 it held that a tax of a given per cent on the entire capital of an interstate corporation for the privilege of doing intrastate business was an interference with interstate business, though if the corporation could discontinue its intrastate business in the first case it would seem that it ought to be able to do so in the second case, and if the state is master of its local business in one case it ought to be in the other.
The power of regulating interstate commerce which has been delegated to Congress is a police power, and in the exercise of this power apparently the Supreme Court has held that anything which may be prohibited by the states under their police pbwer, may, when it is the subject of interstate commerce, be prohibited by Congress. Accordingly, it has held constitutional a statute limiting the hours of service of employees of railroads engaged in interstate commerce, 7 8 an employers' liability act imposing a greater liability than at common law upon railroads engaged in interstate commerce for injury or death of any employee engaged in such commerce, 7 9 a statute making it a criminal offense to transport lottery tickets in interstate commerce, 8 0 a statute against the transportation of women and girls in interstate commerce for immoral purposes,"' a pure food and drugs act, 8 2 'and an act to punish the counterfeiting and use of fictitious interstate bills of lading even though they relate to no actual or contemplated commerce; 83 but by a majority of five to four it held unconstitutional a federal child labor law which prohibited the transportation in interstate commerce of the products of mines in which children under six--teen were employed, and the products of manufacturing establishments in which children under fourteen were employed, or in which children under sixteen were allowed to work more than eight hours a day, or before six in the morning or after seven at night, on the theory that this was not a regulation of interstate commerce but of mining and manufacturing. 8 4 It is hard to ee why the same objection cannot be made to the lottery, white slave. and the food and drug acts, and the decision came as a surprise to the profession. until little is left of it and ferries have more and more been made subject to regulation by Congress. It seems apparent that the decisions of the United States Supreme Court upon the commerce clause are in hopeless conflict. Not only is it impossible to harmonize the late cases with the early cases, but it is impossible to harmonize the late cases. There has been in the decisions a general trend in the direction of the enlargement of the powers of the Federal Government: but it cannot yet be said that there are any consistent, well-settled principies as to what is commerce, when it is interstate, who has the power of regulation over it, or what may be done in the regulation of it. Most of the law in this connection is judge-made law. although it has been made by the process of interpretation of an express power granted to the Federal Government. Most of the conflicts are probably due to changes in the personnel of the bench. and the consequent introduction into the law of the personal views of the justices or the views of the tin-es in which they lived. 
U. S. 349 (1913).
Next, let us turn our attention to some federal tax decisions of the United States Supreme Court.
The Constitution provides that "No capitation or direct-tax shall be laid unless in proportion to the census or enumeration hereinbefore directed to be taken," 90 and it therefore becomes important to know what is a direct tax. Hamilton was of the opinion that the words meant capitation taxes, taxes on land, and general taxes on all the property of individuals, but the Supreme Court in the early case of Hylton v. United States 9 1 held that taxes on specific kinds of personal property (carriages) and on occupations were excise and not direct taxes, and suggested that the only direct taxes were taxes on land and capitation taxes, on the theory that the determining, factor was the possibility of apportionment. In Scholey v. Rew 92 the Supreme Court held that a tax on succession to real estate was not a direct tax but an excise tax on the privilege of taking by inheritance. In Springer v. United Siates 9 3 the Supreme Court by a unanimous decision held that the Civil War income tax was not a direct tax but an excise tax on the theory that direct taxes were "only capitation taxes and taxes on real estate." But in Pollock v. Farmers' L. & 7. Co.0 4 a five to four majority of the court presided over by Chief
Justice Fuller decided that a tax upon personal property or upon the income therefrom is a direct tax, and thereby in effect overruled both the had said in the Scholev case that an inheritance tax was not distinguishable from an income tax, but when the question was presented to the court in the case of Knowlton v. Moore 97 the court discovered that an inheritance tax was an excise rather than a direct tax and quite distinguishable from an income tax. How are the decisions in the Eisner and Pollock cases to be accounted for? The obvious answer is a change in the personnel of the bench. But what were the new justices trying to accomplish by their decisions? Very clearly they were not accomplishing certainty in the law. There was no moral interest which they were trying to protect. Apparently their decisions were only an application of the legal philosophy of the Period of Maturity which emphasized property and contract and freedom from legal control. Can taxation, which clearly has for its purpose the raising of revenue, also be used for the purpose of regulation? Here again the decisions of the United States Supreme Court are in conflict. In some it has said "yes," while in others it has said "no." In Veacie Bank v. Fenno 9 the Supreme Court upheld a tax upon the notes of state banks although prohibitive and therefore evidently for the purpose of regulation.
In the Head Money Cases 99 it upheld a tax of fifty cents levied upon the owners of vessels for every passenger brought from a foreign port, though "the power exercised in this instance is not the taxing power" but a "mere incident of the regulation of commerce." A tariff enacted purely for protection and not for revenue would have to be upheld, if at all, upon the same theory. In McCra, v. United States 100 it upheld a tax of ten cents a pound upon oleomargarine colored to look like butter as a legitimate subject of an excise tax and held that the purpose of Congress was irrelevant, and that if a power was conferred it made no difference if its exercise "was either unwise, or unjust," or even for an "unlawful purpose."
In the last case it should be noted that a tax, though for purposes of regulation, was upheld though not connected with any other power given to Congress. Furn. Co. 101 it declared unconstitutional a federal tax of ten per cent of the net profits received for the sale of products of establishments employing child labor, on the ground that the tax was "manifestly intended to regulate the employment of child labora matter reserved to the states by the Tenth Amendment-and not a tax;" and in the case of Trusler v. Crooks 102 it declared unconstitutional a tax on the privilege or option for a contract either for the purchase or sale of grain, on the ground that it was a penalty and not a tax. If the last two cases are good decisions it is hard to see how the McCrav case at all events can be a good decision. It would seem as though it should have been overruled in the Bailey case, but it has been left standing as a conflicting decision, so that we have one principle of constitutional law for oleomargarine and another principle for child labor in the matter of the use of the power of taxation for purposes of regulation.
In the Bailey case, it is true, the court distinguished the Child Labor Act from the Oleomargarine Act in that the former showed on its face that it was a regulation while the latter did not. This distinction is not entirely convincing, but we should be glad that the court did not attempt to distinguish them on the basis that the oleomargarine was "colored", while the children were not "colored." The principle of the child labor decision also would apply to a protective tariff which shows on its face that it is for the purpose of regulation and not for revenue. Some industrious democrat ought to give a republican Supreme Court an opportunity to distinguish between a child labor law and a protective tariff of the sort referred to. Another instance of conflict in the decisions of the United States Supreme Court is found in connection with the question of whether or not there is a federal common law. The justices of the Supreme Court, when trying cases on circuit, at first held that there was a federal common law of crimes and tried and punished people for violations thereof without the support of any federal statute,' by the Supreme Court. Since the latter decision it has been consistently held by the Supreme Court that there is no federal common law of crimes, 0 6 but the Supreme Court has found that, in spite of the fact that the Constitution gives Congress the express power to punish as crimes only "piracies and felonies committed on the high seas," "offenses against the law of nations," "treason," and "counterfeiting the securities and current coin of the United States," 107 it gives Congress the implied power to punish "all crimes and offenses against the United States whether committed within one of the states of the union or within territory over which Congress has exclusive jurisdiction," 108 so that the Federal Government, with this gift of federal statutory criminal law, will apparently get along very well without any federal common law of crimes. 10 9 Is there a civil common law of the United
States? The Supreme Court apparently at first took the position that there is not. The Judiciary Act of 1789 required the federal courts to apply "the laws of the several states" "as rules of decision in trials at common law," except where the Constitution. treaties, or statutes of the United States otherwise provide. In the case of Jackson v. Clew,"° the court held, in a case involving real property, that it was bound to follow the local law whether it grew out of a statute or out of the common law. At this time the court evidently took the position that when parties got into the federal courts on the ground of diversity of citizenship, and the federal courts had to apply the common law, it must be the common law of the state where the federal court was sitting. But in the cases of Swift v. Tyson, i ' Railroad v. Lockwood, i " 2 Liverpool v. Pheniix, 113 and other similar cases the court confined the
